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“An independent little republic at the heart of the state.”
“The Church is the conscience of society. If we do wrong and you keep quiet,
you shall answer for our mistakes.” Jomo Kenyatta

In the autumn of 1731 the Parisian Order of Barristers went on strike. Provocations for
such a dramatic protest against royal justice had been building for several years as the bar
progressively articulated ideas that intimated limits on royal power. The Crown initially
counseled restraint despite its no little exasperation at the Order as “an independent little
republic at the heart of state.” But restraint disappeared when confronted with a legal
brief that proclaimed the subversive doctrine that “all laws are contracts between those
who govern and those who are governed” (Bell 1997). The Council threatened
disbarment of the brief’s author and thirty-nine fellow barristers unless they retracted the
document. After negotiations failed to defuse the confrontation, lawyers walked out of
the courts, thereby denying the Crown of a central function—the dispensing of justice.
Confronted with an obdurate profession, the Crown held out for three months and then
effectively conceded the battle to the lawyers (Karpik 1997; Karpik 1998).
The work stoppage symbolized a moment where the very foundations of royal
absolutism began to be eroded, the beginnings of a movement, said Voltaire, where
“simple citizens triumphed, having no arms but reason.” Barristers brought royal justice
to a standstill not because they had economic grievances, nor because they suffered
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slights to their status, nor because the royal courts themselves gave them cause for revolt.
This insertion of the Paris bar into a politics of limited government, the opening of a
public sphere, and the championing of basic rights had its origins not only in a certain
concept of law, courts and justice, but in a religious impulse. For students of western
political liberalism, this “little republic” found its direction in, built its impetus upon, and
joined its arms with religious insurgents. In a word, propose historian David Bell and
sociologist Lucien Karpik, the confluence of religious belief and legal mobilization
defined a critical moment in the evolution of western liberal politics (Karpik 1997; Bell
1997:79)(Bell 1994).
This episode, seemingly remote in time and doctrine, nevertheless points to a
phenomenon repeated in subsequent centuries and across diverse forms of illiberal
politics. It is the conjunction of religious belief and action with with mobilization for a
specific ideal—political liberalism. I say “conjunction” advisedly since it is not at all
clear when and why religion and law are mutually supportive of political liberalism.
Frequently they are not. Often they are. The theoretical problem is to account for the
difference. Part of the puzzle that today’s paper addresses turns precisely on the question
of the conditions under which religious groups will join forces with lawyers to press
towards political liberalism.
Let me set a context with the natural history of a research project. In the late
1980s the sociology of professions on either side of the Atlantic had reached something
of a realist consensus. Critics of an earlier functionalism asserted that professions must be
seen through the lens of class conflict, economic self-interest and control over work.
Lawyers, doctors and other market professions in advanced capitalist societies were
exemplars of homo economicus—market actors whose collective action was oriented to
economic monopoly and upward status mobility. Abbott’s ecological theory of
professions, for instance, imagines congeries of professionals locked in competitive
struggles for control of occupational markets (Abbott 1988). Politics mattered only
insofar as lawyers and others needed to mobilize to secure and protect market control and
jurisdictions over work.
Beginning in the late 1980s and early 1990s, a revisionist turn brought together
historians, sociologists and legal scholars to demonstrate that lawyers can also be
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considered as homo politicus. A collective project2 on lawyers in the rise of western
political liberalism showed that in Britain, France, Germany and the U.S., lawyers could
often be found leading the charge towards a new kind of politics—the politics of political
liberalism (Halliday and Karpik 1997). In the Ancien Regime, 17th and 18 th century
th

th

England, 19 century Germany, and 20 century United States, periodically but not
always consistently it can be shown that the bar is in the vanguard of a particular kind of
politics (Halliday 1987). To overstate the case, the organized bar is a primary agent and
defender of political liberalism. But the proposition is overstated precisely because we
also find lawyers are limited liberals. Frequently they do not mobilize. Often they are
reactionary. And when they do mobilize they consistently engage politics on a narrow
front as we shall presently note.
If this political role of lawyers could be observed in the establishment of western
political liberalism, what of its maintenance in countries where liberalism has seemed
thoroughly institutionalized? What of the relation between lawyers and liberalism in
countries that had never known liberal politics until the 20th century, in nation-states far
removed from Western Europe, or recently emancipated from colonial rule, in Latin
America, Africa and Asia? Our recently-published collaborative book demonstrates that
indeed there is some universality in the agency of lawyers and the construction of
political liberalism (Halliday, Karpik and Feeley 2007). But the same volume also takes
us back to a discovery not thoroughly explored at the outset of our inquiries.
When we went looking for lawyers and liberalism we often found religion. When
we observed barristers, we saw priests, ministers and imams. When we studied bar
associations we encountered churches and mosques. When we analyzed jurisprudence we
were also confronted with theology. At least we found it often enough to warrant a closer
investigation of these conjunctions between law and religion, or more precisely, the
organized bar and religious groups. It is to deepen that investigation that our international
collaboration now turns. And it is for this reason I welcome the opportunity to reflect
with you upon what we have found and where we are headed.
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Unlike other speakers in the MacMillan series, I am not a specialist on religion. I
am a sociologist of law and professions who happened upon religion and now seeks to
make sense of its significance for our theoretical problem. Today I have a three-fold
purpose. I presume to alert scholars in religion of an inter-disciplinary sociolegal
3

scholarship that intersects with their own. Thereby I hope to strengthen the religious
component of inter-disciplinary law and social science where it has been substantially
neglected. More specifically I solicit your insights into the institutions, processes and
politics of religious mobilization insofar as they have an impact on the legal complex or
political liberalism. Today, therefore, I look forward to your observations on the
manifestations of the religious in the pursuit of one of the great movements of our time—
struggles over political liberalism.
I proceed through five steps. First, I define the concepts at the heart of our
theoretical framework, namely, political liberalism and the legal complex. Second, I
ransack the case studies from our successive rounds of collaboration for instances where
religion arises. Third, I explore what value may be extracted from a homologous concept
to the legal complex, that of the “religious complex.” Fourth, I raise questions about
affinities and antagonisms between religion and political liberalism. Fifth, I conclude by
raised issues that engage our current collaboration on Africa, South Asia and South East
Asia.
A caveat before I begin excavating our data. Over fifteen years, my colleagues,
Lucien Karpik in Paris and Malcolm Feeley at Berkeley, and I have brought together
twenty or so country specialists in Europe, North and South America and Asia to write on
historical moments where political liberalism is at stake. This approach has the merit of
reach, variation and expertise. Among its weaknesses, however, are the constraints
endowed by the disciplinary frames of our collaborators, by their choice of episodes, by
their presentation and interpretations of data. Moreover, in none of these cases was
religion a primary concern. I build my analysis often on small fragments of evidence and
welcome any alternative readings of the episodes I shall recount. I make no claim to
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authority, however, on any of the episodes that are not part of my own empirical
research.4

Political Liberalism and the Legal Complex

Our project originates in empirical findings that lawyers orient themselves not only to
markets but also to polities. But ‘politics’ itself is an enormously expansive concept, too
amorphous and polyglot to guide inquiry. Moreover, to compare political episodes over
time and place presents a conceptual challenge. How can we meaningfully compare
Germany in 1830 with Kenya in 1990, Barcelona in 1960 with Washington in 2002? We
responded to this dual challenge by focusing on a particular type of politics, namely,
“political liberalism.” This concept does not carry with it the immense freight of cognate
terms such as “democracy” or “rule of law.” We have found it sufficiently precise to limit
our inquiries but sufficiently open to permit changes in meanings over several centuries
and across continents.
We stipulate that political liberalism has three elements (Halliday and Karpik
1998; Halliday and Karpik 2001), each of which can be found in nascent form during the
th

decades-long struggle of the 18 century Paris bar with the Crown and Church.
First, liberal political society turns upon a moderate state. The state obtains its
moderation in two ways. On the one hand, power inside the state itself is fractured, such
that there is a distribution of power and even a conflict of powers among entities of the
state, most notably among executives, legislatures and courts. For those of us concerned
with law the most critical faultline lies between executive power and the judiciary. On the
other hand, the power of the state is also moderated when it is held accountable by social
organization outside the state, organization that neither owes its existence to the state nor
is controlled by the state.
Second, political liberalism is constituted by civil society, a sphere of action that
lies outside the state and possibly prior to the state. It also manifests itself in two ways. In
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one it is constituted variously by webs of voluntary associations, networks that link likeminded people, and the cross-cutting ties of the Federalist Papers or the associations of
Tocqueville’s ante-bellum America. In another it comprises publics that inhabit a sphere
of discourse where views are exchanged, opinions are formed and reason is mobilized
(Habermas 1989).
Third, liberal political society creates and protects basic legal freedoms. These
rights roughly correspond to T.H.Marshall’s (1965) first generation rights of western
citizenship. Some are so-called negative rights, which restrain the state from arbitrary
detention, torture and killings through legal protections such as habeas corpus, legal
representation of detainees and due process of law more generally. Others are positive
rights, which include foundational political freedoms, such as freedoms of speech,
association, travel, and belief. Property rights, too, may be considered foundational for
political liberalism. It should be noted that we do not include suffrage and other political,
social and economic rights in this restrictive concept of political liberalism. It is thus to
be distinguished from democracy and also narrow formal versions of the rule of law. 5
The struggle of the Paris bar well exemplifies how religion manifests itself in
each facet of political liberalism.
While the bar had been building its status and a degree of autonomy since the
1660s, it was a religious struggle that propelled it into the front-rank of protagonists
against the Crown in the half-century from the1720s through the 1770s. David Bell
(1997) writes that “Jesus’ Lawyers” were deeply implicated in the struggle between the
crown and the bar because the Palais de Justice represented an institutional counterpoint
to Versailles. On the one side, “the court bore the stamp of baroque art, mannerist
painting, salonierre sensuality, and theology heavily influenced by the Jesuit Order,” all
of it conducive to the “glorification of a semi-divine monarchy.” On the other side, the
Palais stood for “a stern classicism, an austere almost puritanical morality, and a
pessimistic Augustinian theology that veered dangerously close to Calvinism.” (Bell
1994:74). The Palais and the Paris bar became initially a haven and later a springboard of
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Jansenism, that religious movement within Catholicism that veered towards Protestantism
with its emphasis on God’s grace for individuals to obtain salvation.
In the last years of his life, Louis XIV, aided and abetted by the French church
hierarchy, set out to purge Jansenists from their strongholds in the church. Armed with a
papal Bull Unigenitus, which declared as heretical certain key ideas of Jansenism, he sent
in the dragoons, raised a monastic center of Jansenism, defaced Jansenist tombs,
threatened penalties against Jansenist priests, and finally threatened Jansenist barristers.
Jansenist lawyers found the Paris bar an institutional redoubt to defend their beliefs and
advance their cause. While they were never more than a minority, they nonetheless came
to influence, even dominate, the politics of the bar at crucial moments in the 1720s1740s. The bar offered protection. It presented lawyers a stage on which to play, the
courts, where their voices were not silenced. Not least, the Ancien Regime had endowed
upon lawyers a device that enabled trials to become causes célébres. French lawyers were
permitted to write briefs, variously styled as factums or memoires judiciares, which were
largely exempt from censorship. It became their practice in important cases to print large
numbers of factums for distribution to readers within and without the courts of justice.
They therefore presented lawyers a magnificent tool for propaganda well beyond the
Palais de Justice.
The strike in 1731 arose from speeches and factums written over several years in
response to the papal Bull Unigenitus. Writing both to the Parlement of Paris but as well
to educated publics, Jansenist lawyers progressively crafted doctrines that would reduce
the secular power of the Church as well as limit the power of the Crown. The “antiJansenist Inquisition” provoked vigorous rebuttal by lawyer-Jansenists in a series of cases
that climaxed with the entire bar on strike.
In the ensuing years all the elements of political liberalism can be observed in
their infancy. As Karpik (1997) notes, we can discern in this episode a group of lawyers
who insist upon some measure of autonomy from executive power, who engage in
collective action on behalf of a new concept of politics. Their evolving doctrine
emphasized the significance of the parlements as legislative sites that govern on behalf of
the nation. They averred that the king’s will was not unfettered but required the consent
of the governed. They viewed the courts as a protected space where speech was open,
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association permissible, and royal power limited. Thus a rhetoric of limited government
begins to emerge as lawyers join courts in opposition against royal absolutism.
If the Paris bar itself pointed to a prospect of political association in a formative
civil society, the factums permitted lawyers to use the Order of Barristers, in Bell’s
felicitous phrase, as a “nursery of publicists.” The institutional protection of the Paris
Order gave lawyers a pulpit from which to address, and even constitute, publics. Lawyers
arrogated to themselves the status of “spokesmen for the public” (Karpik 1997; Karpik
1999). Barristers emerged as early “architects of civil society.”
The rudiments of basic legal freedoms are clearly at stake in a half-century of
struggles between the Crown and Church hierarchy, on the one side, and dissident clergy
and their lawyer allies, often buttressed by publics, on the other. To place legislative and
judicial constraints on the Crown opens up a prospect for rights to emerge—rights against
executive arbitrary power, rights for legal protections of royal subjects, rights for speech
and association.
In these confrontations towards the end of the Ancien Regime, religion manifests
itself in revealing ways. From one angle, religious doctrines and association are the
objects of political action by the bar. It is to achieve religious ends, the freedom of
religious belief, the expression of religious ideas, the protection of religious subjects that
mobilizes the Jansenists inside the Paris Bar. The Bar is the means, religious freedom the
end.
From another angle, however, there is an affinity of ideas and a convenience of
alliance between Jansenists as lawyers and lawyers led by Jansenists. Just as the bar
provided a “canopy of protection” for a persecuted religious minority, religious fervor
and religious doctrine coincided with lawyers’ centuries-long quest for degrees of
freedom from arbitrary state power. By protecting Jansenists, lawyers protected
themselves. By harnessing the fervor of religious beliefs to a professional body, lawyers
buttressed their own claims to autonomy. Effectively the Jansenists enabled them to find
allies both among Jansenists outside the bar and among publics inspired by ideas that
melded theology and jurisprudence into political doctrine. In this sense a coincidence of
ideal interests brought together the religious and the legal with enduring political
consequences.
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If a formative political liberalism can be found in the Jansenist struggles of 18th
century France, so too can intimations of what we have called “the legal complex.”
Although our collaborative project began with the politics of lawyers, it became clear that
lawyers alone do not adequately account for the mobilization of law to advance or defend
political liberalism. In the Jansenist struggles, for instance, lawyers by themselves could
not withstand the combined force of the Crown and Church. Their ability to resist
depended upon the protection of the courts and the support of the parlements which also
had judicial functions.
The concept of “legal complex” helps capture a set of structures and dynamics
which must be integral to a theory of legal mobilization. By “legal complex” we refer to
relations among legal-trained and legally-practising occupations which mobilize on a
particular issue (Halliday, Karpik and Feeley 2007:6-8). While lawyers and judges are at
the core of this complex, it can also include legal academics, prosecutors, and civil
servants who act in legal capacities.
The legal complex configures itself in many different ways. Sometimes the entire
complex takes a concerted stand. At other times, one segment such as the practicing bar
stands against other segments, such as the judiciary and prosecutors. And in yet other
instances the legal complex may be fractured horizontally, as some lawyers, some judges,
and some civil servants will take a stand that is at odds with other lawyers, judges and
civil servants. In sixteen case studies across Europe, the Americas and North East Asia,
we find four profiles of activism: (a) when the legal complex together mobilizes for
political liberalism; (b) when lawyers but not judges mobilize for basic legal freedoms;
(c) when lawyers generally mobilize for political liberalism but on selected issues they do
not; and (d) when the legal complex is hostile or indifferent to basic legal freedoms
(Halliday, Karpik and Feeley 2007:12-36).

Political Liberalism and Religion
Like legal professions, religious establishments and the religious display heterogeneous
orientations towards political liberalism. I present fragments from Franco’s Spain, Chile
under Pinochet, Kenya during Moi’s presidency, Brazil in the 1990s, and Egypt in last
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fifteen years. We discern three orientations: religion for political liberalism; the legal
complex for religion; and religion against political liberalism.

Religion for Political Liberalism
There are several moments at which the advocacy of basic legal freedoms may vary
systematically: resisting repressive regimes and moving them towards liberal politics;
consolidating or maintaining a liberal polity; and defending liberal polities against retreat
towards authoritarianism. I recount several episodes of resistance to repression, and one
of efforts to institutional constitutional norms.
1.

Resisting Oppression
Our first episode concerns Spain’s transition to democracy. Political scientist, Lisa

Hilbink, has shown how a progressive group of judges, Justicia Democratica (JD), helped
catalyze a shift towards political liberalism that mobilized diverse elements of the legal
complex (Hilbink 2007). In 1971 they founded a clandestine bar association, Circulo de
Estudios Juridicos, which by 1974 became a national organization. JD mounted a critique of
the judiciary’s complicity with the regime and called not only for judicial independence from
the regime, but for full jurisdiction to be restored to courts, for the restriction or abolition of
military and special courts, and for wide-ranging reforms in the recruitment of judges and the
organization of the judiciary.
JD accompanied this championing of an effective judiciary with “sharp criticism of
infringements on rights and the articulation of a just rights regime.” The liberal judges
declaimed the lack of procedural protections in the penal and military justice codes, assaults
on free speech and repressive activities in universities, and the criminalization of political
associations. In their place, it advocated a state whose guiding principle would be “respect
for the dignity, integrity and liberty of the human person,” and that would guarantee citizens
“rights to liberty of expression, correspondence, abode, assembly and association, security,
6

habeus corpus, due process nationality, and petition.” Again, part of the legal complex
offered a justification for civil society as it itself help constitute that space.
The judges found allies in the church. Hilbink follows other observers of Spain’s
transition to democracy by pointing to the openings in Spanish society that followed Franco’s
6
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decision to lower barriers of trade, intellectual exchange and travel in the 1950s and 1960s.
Across Spain’s frontier flowed ideas that linked law to liberal principles. Amongst its most
vigorous advocates, were left-leaning Catholic academics who influenced a generation of
students in the 1960s and 1970s. Franco had already created a potential platform for Catholic
intellectuals in the aftermath of World War II when he concluded a Concordat with the
Vatican in 1953 which amplified the public status of the Church in Spain.
Onto this heightened stage moved two types of activists seemingly at opposite ends of
the political spectrum. From one wing came liberally-minded Catholic academics of a social
democratic persuasion who advocated social justice and the autonomy of intellectual ideas.
They drew on both indigenous movements, such as the ACNP (Asociacion Catolica de
Progandistas) which championed Catholics in positions of power, and on European
movements led by prominent intellectuals such as Jacques Maritain and Pierre de Chardin.
When repressed in the mid-1950s their reputation soared all the higher in civil society. The
theological liberalization of the Catholic Church more broadly, not least the reforms of
Vatican II, fuelled the cause of justice and freedom led by this vanguard of Catholic leaders
in Spain. For instance, the progressive encyclicals of Pope John XXIII inspired Franco’s
former minister of education to form a critical journal of opinion, a platform from which he
criticized the regime while espousing democratic ideas, not least that legal professionals had
an obligation to champion justice which delivered authentic rule of law where the rights of
the weak were protected against “the absolute power of the state.”
From another and surprising wing of the Church marched more conservative
Catholics who, nonetheless, indirectly influenced the liberal opening in Spanish society. In
the late 1950s Opus Dei technocrats came to dominate economic policy-making and
administration. They, too, took a liberal turn, this time by opening Spanish markets to
Europe. But they considered that more liberal markets could only function effectively and
persuade Europe of Spain’s fitness for membership in the European Economic Community if
Spain developed an Estado de Derecho, a state of law that would eventually meet European
standards. They embarked upon a course of institution-building that started with reform of
administrative courts and spread into ordinary courts, including the Supreme Court, all
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premised on a subversive doctrine that law might prevail over political decisions in
administrative cases.7
We must not overstate the case. On Hilbink’s evidence, it is not at the center of the
legal complex but at its margins where we find lawyers, judges and prosecutors prepared to
resist Franco’s illiberalism. Similarly, it is more often at the periphery than the center of the
Catholic Church where judges found allies in priests, and legal academics found common
ground with Catholic intellectuals. Indeed the forces for reform included remnants of left
political parties, sympathetic media and fellow travelers elsewhere in Europe. The alliance of
dissident members of the legal complex and the church was but a fraction of a broader
movement.
The church’s engagement under Pinochet’s state of siege takes a different form—
although here again I work with limited materials that were not intended to explicate a
holistic account of religious responses to the military coup. Chilean democracy was
abruptly foreclosed by General Pinochet’s military overthrow of the elected Allende
government on September 11, 1973. In Pinochet’s State of Siege individual liberties were
suspended, the Constitutional Court was dissolved, political opponents could be deprived
of citizenship, and thousands were seized, tortured and summarily executed without due
process, all this in a long-time democracy. Did the legal complex resist?
Couso demonstrates just the contrary (Couso 2007). Apart from some individual
heroic lawyers who defended human rights, often at great risk to themselves, the
organized bar as a whole remained moribund, a stance that was possible through the
dominance of bar politics by Pinochet sympathizers. The legal academy fared even
worse, with right-wing academic supporters of Pinochet actively exposing and then
expelling their left-wing colleagues. And from the outset of the military government the
judiciary not only capitulated but aided and abetted the regime. In the first celebratory
religious ceremony for the Junta, the Supreme Court attended en masse. While it
proclaimed to Chileans and the world that “in Chile human rights were being respected,”
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its blind eye to the government’s parallel tribunals. Of the nearly 9,000 writs (recursos de
amparo) that were filed by human rights lawyers between 1973 and 1990 only thirty were
accepted (Hilbink 2007). The judiciary abdicated entirely any review of the Junta’s
military tribunals which handled the “war on terror.” In one after another high-profile
public law case the courts refused to respond to public outrage over exumed bodies of
prisoners buried alive or Communist Party activists found with their throats slashed or
even the extradition of individuals in the Leterlier murder case in which the U.S. had a
strong interest (Hilbink 2007).
The celebratory mass for the military leadership in the first flush of the coup
suggests that the Church threw its weight behind Pinochet from the outset. In fact, the
Church itself was divided. While conservative elements supported the military’s
overthrow of Allende’s government, a strong liberal vein ran from grassroots priests to
the top of the Church hierarchy. While Pinochet vigorously sought legitimacy from the
Church on behalf of the regime’s “Christian humanism,” segments of the Church
remained persistent irritants to the regime. Cardinal Silva Henriquez, Archbishop of
Santiago, for instance, on numbers of occasions allowed the cathedral in Santiago to be
used as a safe haven by those fleeing arrest.
From a legal standpoint one of Cardinal Henriquez’s most notable acts was to
found the Vicaria de la Solidaridad, a church-based human rights organization, which
emerged as a critical NGO essentially immune from military intervention. Throughout
the dictatorship it advanced the struggle for human rights not by directly confronting the
government, nor by bringing cases itself, but by systematically bearing witness to abuses
of rights. Sometimes this took the form of critical commentaries on Pinochet’s Decree
Laws. On occasions the Vicaria directly urged the courts to act on the habeas corpus
briefs it customarily dimissed out of hand. On some high profile cases the Vicaria
leadership met directly with the Supreme Court President to urge responsible reactions to
apparently egregious abuses of rights. Said the Court President on the occasion of
Vicaria’s intervention after the bodies of fifteen people were discovered in a mine, “I am
tired of the fabrications of the Church.” 9
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But here, it seems, any alliance between the legal complex and the Church began
and ended. A few dissident lawyers carried the torch for rights against the acquiescence
of the bar and the accommodation of the judiciary to the excesses of the dictatorship. Law
and religion met at the margins of each.
The struggles for political liberalism in Kenya unfold in a regime type not
atypical of Africa – the emergence and consolidation of a “Big Man” regime. The British
th

ruled Kenya from the late 19 century to the early 1960s. Law offered a primary
mechanism for colonial administration which concomitantly might serve British
commercial interests and at the same time maintain the political stability that the British
craved in the face of fears of social disorder and insurrection (Ghai 1981). A bifurcated
legal order developed in which white lawyers, magistrates and JPs amalgamated social
control with economic regulation while relying on customary law and tribal justice for
domestic and other areas of law not thought integral to colonial rule. Since the British
were “obsessed with fear that lawyers would provide political difficulties for it,”
particularly indigenous lawyers, they restricted access to the profession and judiciary
from ethnic Africans. Nonetheless, the colonial legal order internalized a fundamental
contradiction. Law was legitimated by an ideology of the rule of law and
constitutionalism. The bar was largely self-employed and thereby substantially
independent of direct government control. Both ideology and self-sufficiency would later
prove to be subversive of British rule and authoritarians that sprang up to displace
deposed British overlords.
Following independence in 1963 founding President Jomo Kenyatta dismantled
the constitutional regime with its bicameral legislature and competitive political parties.
In its place he erected a de facto one-party state and a loose authoritarianism that sought
to domesticate lawyers without ostensibly offending core constitutional liberties (Ghai
1981; Barkan 1992). Upon his death in 1978 his successor, former vice-President Moi,
progressively tightened the authoritarian noose. When Moi changed the constitution to
institutionalize KANU (Kenya African National Union) as the only legitimate party, the
Law Society of Kenya (LSK) roused itself to public dissent. But it was the bloody
aftermath of an unsuccessful coup attempt in 1982 that brought lawyers and the church
onto the public stage where they would remain on and off for the next twenty years.
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At the time of independence the churches could arguably boast to be the most
pervasive, most respected institution in Kenya. The majority of the population 10 belonged
to Protestant and Roman Catholic churches that were responsible for around 90 percent
of education and a vast array of social services, ranging from health facilities and
vocational training to welfare services and legal advice for the poor (Sabar-Friedman
1995). The leading denominations, the Anglican Church in Kenya (the Church of the
Province of Kenya [CPK]), the Presbyterians and Roman Catholics enjoyed great moral
authority and counted among their prominent members leaders in the government and
bar. The churches had extensive communication channels through which they could
inform their own members from the pulpit, through national radio and a variety of print
publications. By the mid-1980s it has been said that the church was the best organized
and most unified organization in the country (Sabar-Friedman 1997).
When Moi unleashed his forces of repression after the 1982 attempted coup, he
was taken aback by the dogged of resistance of a few prominent lawyers who launched
active and aggressive defenses of the mutineering soldiers, challenging post-coup
detentions and lodging a series of appeals to the High Court. Lawyers sued the
government over beatings and torture of detainees and challenged the very legality of
detention. In 1986 the church joined civil society’s interlocutors with the government by
opposing, through the National Council of Churches in Kenya (NCCK), a proposal by
Moi to change procedures in voting from secret ballots to a method whereby voters must
join queues in front of the candidate they supported in order, effectively, to disclose their
vote and thereby, it was alleged, render voters more susceptible to pressure. That same
year the government sought to push through a constitutional amendment that would
reduce the independence of the Attorney-General, Controller and Auditor-General, a
move which brought together the LSK and churches with human rights advocates. This
initial cooperation recurred over the next fifteen years in ways too extensive to recount
here.
2.

Consolidating Political Liberalism
It is a verity of socio-legal research that a gap always exists between the

aspirations of legal norms in constitutions and statutes, on the one side, and the
10

In 1997 there were approximately 25 million Christians out of a population of 34 million.

15

implementation of those norms in everyday practice, on the other. Explaining this gap has
been the central problematique of law and society scholarship. “Explaining,” however,
frequently is envisaged as a step towards a narrowing of the gap, either by changing the
laws or by finding new means to obtain compliance with them (Abel and Lewis 1989).
The disjunction between aspirations and practice is no less a problem in the
pursuit of basic legal freedoms. Although generational accounts of rights effectively
assigned first generation rights to an earlier century and social, economic and political
rights to subsequent phases of a more expansive conception of citizen rights, the
instability of democracies in Latin America, the incompleteness of political liberalism in
countries where competitive electoral systems are in place, and the retreat from defense
of basic legal freedoms in long established liberal polities all point to the continuing
salience of the most basic freedoms in countries with quite variegated political histories
(O'Donnell 2001).
Political scientist Daniel Brinks (Brinks 2008), in a new book, uses the prevalence
of police violence in Latin America to demonstrate the limits to a liberalism that had been
supposed to accompany the restoration of democracy after military dictatorships. Brinks
shows that in several large cities in Brazil and Argentina, police kill large numbers of
victims. In 1992 that number reached nearly 1,500 people in Sao Paolo, about thirty per
week, or around a quarter of all homicides in the city. Similar patterns can be found in
Salvador, Brazil, in Buenos Aires and at lower levels elsewhere. Yet police are seldom
held accountable for their actions. Prosecutors will not prosecute. Judges will not convict.
As a result, police have carte blanche to use deadly force against any victim they choose
with almost complete impunity. These killings disproportionately target the poor and
weak, the residents of favelas rather than middle class suburbs.
Nonetheless, many Latin American countries permit private citizens to bring
private prosecutions on behalf of victims, either when public prosecutors refuse to act or
to support a public prosecution. If a private prosecutor takes a case on behalf of a victim,
he or she can collect evidence, bring the case to court, present evidence, make arguments
before the court and jury, and even bring appeals. The involvement of a private
prosecutor in Sao Paolo lifts the conviction rate of police from almost zero to 32 percent.
A message is sent to police that they are not immune from prosecution and to the
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community that justice might protect those least able to defend themselves or their
families.
The organizational leader in holding police accountable is the Centro Santa Dias,
established by the Archdiocese of Sao Paulo, under the leadership of its public rights
advocate Cardinal Paulo Everisto Arns, in 1980. It takes its name from a human rights
worker murdered by the military police in 1979. The center employs lawyers who work
on behalf of victims of police violence. It has been remarkably successful.
The Center’s effects on prosecution for police violence are salutary not only
because they put pressure on state prosecutors to perform their jobs zealously, but
because Center private prosecutors will share the burden of bringing cases. The Center
has both credibility as an organ of the Church, and it offers protection and cover for
parties to cases associated with it. Yet the Center does not participate in demonstrations
to pressure judges to make the “right” decision or engage in direct political activity.
Rather it insists that legal precepts be upheld, legal procedures followed, and corruption
of the criminal process resisted.
The Brazilian and like cases suggest that transitions to democracy must also be
transitions to political liberalism, that the two are not identical, and that the former will
be a hollow victory for many citizens without the latter.
The Legal Complex for Religion
We have proceeded as if a significant impetus for political liberalism emanates from
religious groups in tandem with the legal complex. There are other instances, however,
where religion is rather more the beneficiary of mobilization by the legal complex than its
agent.
Take the case of Mubarak’s Egypt since 1990. In his recently published book, our
collaborator and political scientist, Tamir Moustafa, shows that the Supreme
Constitutional Court become the institutional springboard for lawyers, civil society
groups and rights organizations to combat repression and compel reforms that edged
Egypt in a liberal direction (Moustafa 2007). Islamists play a quite equivocal role in this
movement. Fear of Islamic extremism fuelled the worst excesses of Mubarak’s security
apparatus. Any manifestation of political Islam, whether in the Muslim Brotherhood, in
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Islamic-leaning or Islamic dominated political parties, or through Islamic leadership of
key professions drew the closest scrutiny of the regime and frequently, in its train, efforts
to suppress or obliterate their movements.
Since Islamic lawyers, activists and politicians were among those targeted by the
security apparatus, any mobilization by the legal complex on behalf of victims of
arbitrary arrest, torture or killing disproportionately benefited Islamist victims. Consider
the instance of an Islamist lawyer and member of the Egyptian Organization for Human
Rights ‘Abd al-Harith Madani. When abducted, tortured and killed by the security forces
in April 1994 hundreds of lawyers gathered at their Syndicate to protest. So many were
arrested and so vocal were their criticisms that international human rights groups—
Human Rights Watch, the Center for the Independence of Judges and Lawyers, and the
Lawyers’ Committee on Human Right—waded into the fray and issued reports strongly
critical of the episode. Similar benefits might redound to Islamist groups by the battle of
press freedoms that was waged by an alliance, in effect, of the Supreme Constitutional
Court, rights groups and opposition parties (Moustafa 2007:140-5). Yet Moustafa offers
no evidence that Islamic groups either formed religiously-based human rights
organizations themselves or that leading imams or Muslim religious authorities provided
moral or other support for civil society groups that were indirectly defending their cause.
Explicit relationships of support or mutual benefit can be found in the electoral
politics in Egypt from the 1990s through 2005. Although suffrage and elections are
outside our theoretical frame, they deserve attention insofar as calls for participation in
clean elections on occasion were embedded in larger claims for rights and more open
civil society. In the 1996 parliamentary elections, for instance, human rights
organizations and opposition political parties created an Egyptian National Commission
to monitor the elections, document corruption and fraud, and bring pressure for political
reform. In the months before the election eighty-five Islamist figures were brought before
a military court to intimidate and remove them from the election. Large numbers of
complaints came in for the first and second rounds of the election, again with Islamist
candidates and parties disproportionately represented. In the first round more than half of
the complaints came from the Muslim Brotherhood and the Labor Party that was
sympathetic to Islamist interests. In the second round flagrant violations of election
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standards and of persons victimized Islamist candidates in greater numbers than others.
Many people were killed and hundreds seriously injured (Moustafa 2007:156-161). The
courts became the only formal challenge where abuses might be aired and some hope of
legal redress offered. By the time of the 1999 presidential elections and 2000 People’s
Assembly elections, reformers prepared by joining opposition parties with NGOs to call
for not only free and fair elections, but the freedom of political speech through the media
and the independence of civil society (Moustafa 2007:188). The Supreme Constitutional
Court, says Moustafa, waded into battle with a “bombshell ruling” that demanded the
regime permit full judicial supervision of elections for the first time in Egyptian history
(Moustafa 2007). While its promise was not fully realized, again it was Islamist targets of
government persecution that stood substantially to gain from any added protections.

Religion Against Political Liberalism
While religion not infrequently aligns with movements of political liberalism, it often can
be found either silent or complicit in political illiberalism. Several modalities appear in
our cases.
On a number of occasions the center of the church aligns itself with absolute
monarchs, authoritarians and military dictators. We observe a complicity of the church
th

with illiberalism in the Roman Church hierarchy of 17 Century France, in the Roman
Catholic Church hierarchy of fascist Spain, in the early days of Pinochet’s military
dictatorship, and in Argentina’s Dirty War. Such alignment endows legitimacy on fragile
regimes and offers symbolic cover for actions that in normal times would be offensive to
publics with a democratic heritage, as in Chile. In Spain and Chile it allowed leaders to
claim their regimes had Christian foundations or accorded with Christian ethics or in
effect defended the Christian faith. Moreover, it placed religious weapons in the hands of
political leaders or their compliant religious allies. The papal bull, Unigenitus, represents
one extreme, but threats of excommunication have been more common. Practically, a
church hierarchy in support of authoritarian rulers could also use its bureaucratic
perquisites to quell dissent within the church that might be threatening to the state or
dissonant to the church leadership. Shutting down or sequestering monastic centers of
dissent, or removing dissident priests from prominent positions, are but two of a plethora
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of expedients in the hands of disciplinary authorities within hierarchically organized
churches.
Indifference reveals itself less as explicit actions designed to buttress illiberal
regimes but rather as a failure to take action or give voice in ways that question the
legitimacy of illiberal rulers and their abrogations of rights. The absence of positive steps,
such as the establishment of religious-based human rights centers or monitoring
commissions, represents an organizational expression of indifference. Another is
identified by Barzilai’s (Barzilai 2007) provocative argument that silence from a
profession that makes a living by talking can connote more than indifference. In his
discussion of political liberalism in contemporary Israel, Barzilai argues that a very large,
politically salient, commercially vigorous legal profession becomes strangely mute when
certain basic civil rights are abused. He finds silence by the legal complex in three areas:
“the legitimacy and legality of Israel as a Jewish republic, the place of the ArabPalestinian minority in this context, and national security issues” (Barzilai 2007:267).
Barzilai maintains that silence is always a meaningful facet of language and its
meaning is always contextual. In some cases silence by lawyers can mean dissent. In the
case of Israeli lawyers, who both “talk” through litigation on the state-sponsored stage of
the courts, and who lead and shape public discourse, silence more often means an
acceptance of the status quo, a quiet form of legitimation of dominant beliefs and
hegemonic understandings. In Israel, he charges, lawyers are silent on “the fundamental
ideological principles of the state,” which include its legitimacy and legality as “a Jewish
Republic” (Barzilai 2007:267). In other words, when Jewish Israeli lawyers are
confronted by the three challenges he identifies to their liberalism, it is their “Jewishness”
that prevails, not a commitment to the fundamental rights of political liberalism.
Concomitantly their silence also robs civil society of debate and denies publics of
leadership. To the extent that the identity of being Jewish is a religious identity, to that
extent religious infusions of the conception of the state hinder “lawyers from having an
active role in publicly debating and forming issues linked with human rights.” (Barzilai
2007:261).
Division within religious groups similarly may dissipate the power of unity on behalf
of political liberalism. That division can lead to two and more vocal expressions of
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support and opposition to the state’s orientation towards core rights; or it can lead to
vocal expression on the part of one faction and silence on the part of others. The direct
and indirect effects of internal dissent play out in complex ways. The internal doctrinal
divisions within the 17th Century French Church opened up a dissident minority to
formulate and promulgate ideas that fostered liberalism. Yet the Jansenist case also
shows that the religious capture of one part of the legal complex can lead to the
deformation of its capacity to mobilize on behalf of political liberalism. While the early
years of Jansenist leadership of the Paris Bar redounded to the expansion of liberal ideas
and civil society, the dominance of the Bar by a vocal minority eventually led to a
backlash from within the Bar as a whole, since it found itself increasingly threatened by
the forces of counter-reaction. Non-Jansenist sympathizers lost their sympathy for
Jansenist leaders thought too radical for the main body of the profession.
But a division within the bar on religious grounds potentially has a more fundamental
cost. Lawyers are able to claim an epistemological distinctiveness that gives them a
special claim to authority on many matters (Halliday 1983; 1987). That claim, however,
stretches only to the bounds of a distinctively legal discourse. Once those bounds are
over-stepped, then the bar loses its claim to any unique voice as a social actor and
becomes one of many interest groups, neither more nor less authoritative in its
pronouncements. Internal religious divisions that lead to pronouncements with clear
religious bona fides effectively subvert the capacity of the bar to mobilize upon auspices
that no other group in society can effectively contest.

Expressions of Religious Activism for Political Liberalism
I have shown a variety of instances in which lawyers and clergy, the bar and
religious organizations, have been mutually engaged for or against aspects of political
liberalism. It presents a challenge to discern what might be drawn from such a diversity
of circumstances. I begin to do so from two angles. In this section I reflect on
configurations of religious mobilization that are exhibited in the cases we have reviewed.
I then move to consider a possible homology between the legal complex and a “religious
complex.”
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1.

Religious Ideas

One of the deficits of a disciplinary approach that begins with law and encounters
religion incidentally is the insufficiency of attention to religious beliefs. Our collaborators
treat religion rather more as a form of social organization than a body of beliefs.
Take Jansenism. We are told there is something “Protestant” about this movement
within the Roman Catholic Church that oriented its adherents against the glorification of
the French monarch as a semi-divine personality. The doctrines of sin and man insist
upon the human fallibility of the king. Moreover, there seems an individualistic leaning
in the Jansenist doctrine of salvation which stresses a direct relationship between sinful
individuals and a holy God that can be redeemed only by the exercise of God’s grace. But
from these abbreviated allusions, however, there is a leap to a political theory of limited
government based upon the consent of the governed without intermediate steps in the
chain of reasoning.
We are similarly at a loss with two other theological movements in the Roman
Catholic Church. We learn that much of the support from Catholic clergy for judges who
championed political liberalism came from “progressive” Catholic intellectuals such as
Maritain and Pierre de Chardin and from the “progressive” encyclicals of Pope John
XXIII but again do not learn the logic of argument from the theology and ethics to
politics. A similar move occurs in Latin America where connections are drawn but not
explicated between liberation theology and a constructive disposition of Church leaders,
local priests and adherents to political liberalism. We know little about the burgeoning of
Protestantism in Latin America, the impact of varieties of Pentecostalism or the
orientations of independent and indigenous churches (Gifford 1998).
We do gain some clues about the grounding of political interventions in theology
from the public discourse of church leaders in Kenya during the confrontational years
from the mid-1980s to early 1990s, although again political scientists emphasize the
political rather than the theological sides of the discourse (Sabar-Friedman 1995; SabarFriedman 1997). Doctrines of God, the church, man and sin frame the public discourse
and command the attention of politics from beyond politics. Evil is not only individual
but social.
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“ . . . [T]he social evils of our time (e.g., corruption, tribal patronage in
employment, interference of the state with basic human freedoms, electoral
rigging, detention without trial, torture, gagging of the press, etc.) are so great . . ..
that Christians with any compassion cannot be indifferent to or complacent about
the effects of such evils upon human lives in Kenya.” (Sabar-Freidman 1997:30)
The Church, said the Reverend Kariuki to an international seminar in 1990, is the only
national body that has the unity and strength to identify and demand alleviation of such
evil. It is not enough to help the “victims of oppression” but the “cause of oppression.”
Social evil thereby must be remedied by structural change in the distribution and exercise
of political power.
That power, maintained church leaders, must be accountable to God’s purposes. It
follows that the “unrestrained exercise of state power is an infringement of Christian
morality” and for this reason the undue concentration of power in the hands of a few or
even a single party cannot be acceptable (Sabar-Freidman 1997:32). On this basis the
Anglican and Roman Catholic churches together could demand in 1990 that the ruling
political party, KANU, should be overhauled. Neither, said church leaders, can a
government be immune from critiques from outside. Indeed legitimacy depends upon its
accountability. When governments are potentially complicit in evil they cannot judge
themselves.
There are repeated echoes of a preferential option for the poor. The exercise of
political power must be judged by the metric of “the value and dignity of the individuals
who compose society,” most especially the poor and the weak. The Church must give
“voice to voiceless,” stated Anglican Bishop Muge, later to be killed in suspicious
circumstances. Criticism of the vote-queuing system proposed by Moi in 1986 is
premised on its effective disenfranchisement of the poor.
Church leaders affirmed that “human life is a gift of God. It is sacred.” Those
rights are not given by government and they may not be taken away by government. The
churches therefore deplore torture and arbitrary killings; they cannot tolerate ethnic
conflict, often political inspired, that results in the slaughter of innocents (SabarFreidman 1997:38).
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Altogether this is a high view of the Church for it makes it a moral arbiter of
politics. Indeed the Church itself is culpable, said a leading Presbyterian clergyman, “if
the Church sleeps and conforms to the standards of this world . . . .” Oddly enough, no
less than Jomo Kenyatta, the champion of Kenya’s independence and its first president,
acknowledged from his side that “The Church is the conscience of society. If we do
wrong and you keep quiet, you shall answer for our mistakes.”
Thus we need to know what theology is conducive to religious demands for a
moderate state and basic legal freedoms. What theology strengthens the church and other
religions as an actor in civil society that will lead it to champion liberal politics? And,
where are there affinities between a liberalizing theological ethics and a jurisprudence
that demands and defends political liberalism?

2.

Religious organizations and Modes of Action

The proximity of producers and disseminators of ideas to institutions, networks and
organizations becomes a critical determinant of their diffusion and impact.
Organizational activism takes a variety of forms.
a.

Reserve Infrastructures

The Monserrat Abbey served a critical role for the

political opposition in Catalonia and Spain. The Abbott put his facilities at the disposal of
dissidents seeking to meet together without risk of police surveillance or detention just as
the printing press at the monastery gave a nascent political movement the capacity to
propagate its ideas far beyond face to face contact. Said one influential judge:
One thing is clear: during our clandestine period, if it hadn’t been
for the help of the Catholic Church, our capacity to respond would
have been far weaker. We didn’t have the capacity to disseminate
our clandestine programs, because the risk was enormous. Keep in
mind that we printed our publications in the abbey at Montserrat.
One of the meetings of the Democratic Assembly of Catalonia,
which united the entire clandestine political opposition, took place
in the abbey at Montserrat! We had a very fluid dialogue with
sectors of the Church. They supported us in a variety of concrete
11
ways (Doñate interview, 2004).
In this sense, church facilities can function as “reserve infrastructures” for a movement.
They lower the organizational barriers of cost and commitment, effectively allowing
11

Hilbink (2007), p. 425.
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groups that are poor or must remain underground nevertheless to benefit from facilities
that are critical for mobilization.
b.

Protected Spaces

Centers for religious worship themselves can serve as a

sacred space, a sanctuary into which governments are loath to intrude. From the
Cathedral in Santiago, Chile, to the grounds of an Anglican church in Kenya, religious
leaders can offer what is often the only physical space in repressive regimes that cannot
be arbitrarily invaded at the whim of security forces. The restraint of authoritarians may
be directly correlated with the local prestige of the church, the foundations of legitimacy
for the current regime, and the ubiquity of believers in society and government. The
Chinese government, for instance, accepts no restraint on its scope of action in any
worship facility. In Spain and Chile, by contrast, the security apparatus did not have a
free hand because both governments legitimated themselves in part as defenders of the
faith. Similarly President Moi seemed reluctant to arrest his most vocal critics among
Kenyan churchmen because he identified himself as a Christian and recognized the deep
institutional loyalties the churches commanded in Kenyan society.
c.

Monitors of Abuses

Church agencies, such as the Chilean Vicaria, may

be granted symbolic protection to exercise moral authority. Perhaps the most notable
contribution of the Vicaria was its systematic and thorough recording of human rights
abuses. Initially these were published in monthly reports. Later on they served as a key
archive when Chileans turned back on this dark period and looked for credible monitors
of the magnitude of the harms done in the name of military rule. Not least, during the
worst of the repression Vicaria provided an institutional base for human rights lawyers to
build their cases with evidence much less easy to impugn if it came from the reputable
institution of the Church. Symbolically, the Vicaria also provided protective cover for
those few lawyers, some of them future leaders of Chile, who dared use the law against a
regime that steadfastly pronounced its commitment to the rule of law.
Here the church functions as a warning and witness. By plainly notifying political
leaders that flagrant abuses of rights are being assiduously recorded, a human rights
group signals that security apparatuses and their political masters are being held
accountable and, indeed, may one day be brought to the bar to confront detailed
documentation of their crimes. Even in the present moment, however, the agency bears
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witness to evil, even if it can do no more in a regime that brutally represses criticism. In
fact, the Vicariate on occasion did do more, whether by appealing directly to judicial
authorities or by offering itself as a collegial haven with resources to aid those few
lawyers courageous enough to take on the regime with the weapons of law alone.
Not all monitoring is systematic nor is it by dedicated agencies. Kenya’s foreign
minister, Dr. Robert Ouko, was a vocal critic of corruption and mismanagement within
his own government. When he was murdered the government stated its intention to
investigate the matter internally. Prominent church leaders protested that the government
could not possibly investigate itself since it was potentially culpable. Only an
independent commission—subsequently appointed by Moi in 1990—would suffice.
d.

Restraining police

Sao Paulo’s Centro Santo employed a dedicated

legal staff to mobilize law on behalf of victims’ families, in this case to defend basic legal
freedom through private prosecutions in the courts of police officers who had killed
citizens without cause and, hitherto, with complete impunity.
e.

Shaping Rights’ Consciousness

The Centro Santo Dias symbolized a

more diffuse commonality of purpose between religious and legal groups. By bringing
private prosecutions and putting police officers in jail it shaped public consciousness of
legal rights. Brinks’ analysis of rights in Latin America concludes that ultimately all legal
structures rest on the legal rights’ consciousness of publics. If publics at risk are not
aware of their rights, or if they know their rights but doubt their ability to get them
enforced, or they know rights might be enforced but they cannot afford the means to do
so, then law in practice remains estranged from its constitutional ideals.
The persistent pursuit of difficult cases by Church agencies on behalf of weak and
marginal citizens shapes rights’ consciousness in social spheres where rights customarily
have been enforced only in the breach. Through media coverage, conferences, published
studies, and various public actions on behalf of rights, a rights-based legal culture vests
citizenship with greater value and emboldens citizens to defend their rights and, if need
be, by making available the resources necessary to do so. Since a legal culture that
respects law and grants legitimacy to law enforcement agencies and courts is a necessary
condition for the establishment and maintenance of political liberalism, this diffuse
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pressure for practice to conform to the norms of liberalism helps underwrite its basic
tenets.
f.

Leading civil society

It has been said that in Brazil during the military

dictatorship of the 1960s, the Brazilian Bar Association and the Roman Catholic Church
were the only two institutions left relatively untouched within civil society (Falcao 1988).
On another continent one scholar sympathetically echoes the Justice and Peace
Commission of the Anglican Church in Kenya which concluded that at the height of
Moi’s abuses of rights in the later 1980s, “only the Church . . . had the courage to speak
on behalf of the people” in the face of a “culture of fear” (Sabar-Friedman 1997).
Another concludes that by 1989 opposition from all corners of society had been
domesticated except the Law Society of Kenya and the National Council of Churches in
Kenya.
Arguably the most significant contribution of religious groups to civil society
comes when they transcend their own denominational divisions and join together with
each other and sympathetic non-religious groups. In Kenya both occurred. The National
Council of Churches in Kenya time and again spoke out about distortions of the electoral
process, deformities in the ruling party, and abuses of rights. It participated with other
NGOs in the broad oppositional movement, Forum for the Restoration of Democracy
12

FORD which led to the multi-party elections of 1992.

3.

Religion and the Internal Politics of the Bar

Religion has an indirect effect on liberalism insofar as it can transform the politics of one
of liberalism’s primary agents—the organized bar. Take three cases.
In the first, an insurgent group takes over the leadership of the bar, eventually to
be repudiated by it. By changing the religious composition of barristers’ collegial
association, Jansenist barristers changed its policies and shaped its public discourse. This
case suggests that there is something of a curvilinear relationship between religious
beliefs and collective action. When the proportion of a religious minority is too small or
too mute, then its impact on the policies of the bar as a whole will be limited, except

12

Incidentally, a founder of FORD was Odinga Odinga, the father of the current leader of the
opposition to Kibaki, Raila Odinga.
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perhaps to protect its own members. When the proportion is too large or its voice is too
shrill, this can impair the very institution that provides religionists protection against
outside forces. There came a moment in the history of the Paris bar when the majority of
Paris lawyers wearied of the risks to themselves of increasingly radical outbursts by the
Jansenists and refused to follow their lead.
In the second, a significant minority failed to be protected by the religious
majority. In 1933 approximately one-third of the Berlin bar was Jewish. Upon Hitler’s
accession to power the majority of German lawyers effectively abandoned their Jewish
colleagues. If they did not push them out, they surely did not join their cause and silently
acquiesced as the Jews withdrew under the scrutiny of brownshirts (Ledford 1997).
In the third, the sequestration of the Egyptian bar demonstrates that a religious
takeover by lawyers whom the government defines as a threat to political stability may
destroy the independence of the bar itself. As large numbers of politically-engaged
Islamists flooded into the Cairo bar, they converted their majority within the profession
into its political leadership to take over the Lawyers’ Syndicate. But that gave Mubarak’s
government exactly the excuse it sought to bring the vexatious bar to heel by putting it
into external control.
The Legal Complex and the “Religious Complex”

The more closely we scrutinize the politics of religious engagement with basic legal
freedoms, the more it appears that there are conceptual parallels which might be
constructive for a theory of political liberalism that embraces both law and religion.

The Religious Complex
The concept of the legal complex expresses the complexity of organizational forms in
which the distinctive interests of legal workers can be expressed politically. It
acknowledges the thoroughly-researched internal complexity of the practicing bar in the
United States and elsewhere. It recognizes that courts, too, take many forms with
differing jurisdictions and varying degrees of salience from country to country. It points
to the legal academy as a locus for ideas, commentary and education. It has led to the
discovery that lawyers in government can be critical players for or against political
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liberalism (Jones 2007). And having identified the structural differentiation of those who
do legal work, it follows that collective action on behalf of basic legal freedoms or a
moderate state is likely to be problematic, inconsistent and variegated.
The fragments of religious mobilization that we have incidentally discovered in
our previous rounds of collaboration suggest that a comparable concept, that of the
“religious complex,” may also be useful to “think with,” especially for non-specialists in
religion.
First, we have observed a most heterogenous array of religious organizations that
in one way or another have mobilized around political liberalism. Educational institutions
have cultivated “progressive” ideas or resisted them. Individual congregations and
particular monasteries have put themselves at risk by speaking out or offering resources
and sanctuary. National church bodies have made public proclamations and circulated
pastoral letters to their faithful. Movements within a church have sometimes stood
against it and sometimes become its vanguard. Church agencies with dedicated
commitments to rights have instantiated what church leaders preach. Inter-church
organizations across denominations and major religious divides have acted together on
behalf of an entire faith. World faiths unite believers organizationally across national
borders, often with resources and authority that are not available within a country.
In short, religious organizations also manifest themselves in diverse
organizational forms. This is no revelation to social science specialists in religion. But for
legal and socio-legal scholars who are less familiar with religion, and indeed may be
viscerally wary of it, the concept of religious has the not inconsiderable merit of alerting
researchers to diverse sources of religious agency. Concomitantly, it overcomes the alltoo-common tendency for specialists in law to proceed as if religion is not salient to
theories of legal and political change.
Second, the concept of a religious complex opens up the prospect of variegated
configurations of action. On the one hand it is necessary to ask which fractions or
segments of believers mobilize and which do not. Why the Jansenists and not the Jesuits?
Why the Roman Catholics in Kenya and not the independent churches? Why the Catholic
diocese of Sao Paolo but not Salvador, Brazil? This question compels us in the first
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instance to imagine the universe of religionists expansively and in the second instance to
document its variations in activism.
On the other hand we must answer why believers who do act on behalf of political
causes choose a particular organizational form to express their views. The great diversity
of organizational forms available to believers constitute something of a repertoire of
social capacities for political action. Of course, all forms are not available in all
situations. But even on such a precise cause as police killings in Latin America, Catholic
activists in one location act as legal defenders before the courts but do not challenge the
regime, in another setting mobilize as an interest group to change policy, and in yet
another turn to public demonstrations on courthouse steps.
Third, the concept of the religious complex compels us to identify the processes
or dynamics that bind or divide segments of believers. We have discovered an assortment
of dynamics that suggest many others.
1.

Instrumental relationships

Lawyer-believers use the law for causes that

are conducive to political liberalism. Lawyers within a religious movement (e.g.,
Jansenists) or political movement (e.g., Muslim Brotherhood) use bar associations for
sponsorship and protection. This is a kind of compositional politics of religious infusion
or cooptation of law for self-protection and for protection of co-religionists outside the
legal complex. Alternatively, lawyer-believers are hired by religious organizations to use
the law to advance the mission of the religion (e.g., private prosecutions in Brazil).
Believers who are lawyers may use the law in their private practices to advance the ideals
of faith and defend the rights of co-religionists. Amicus briefs in the U.S. offered a means
by which religious denominations in the wake of 9/11 could articulate a view before a
court where otherwise they would not have had standing. Consider how private lawyers
in China who are Christians seek to defend fellow Christians from state oppression.
In all these cases it is necessary to ask when do believers use a legal channel
rather than a religious channel to defend values consistent with political liberalism?
When the transaction costs are lower? When religion is illegitimate or proscribed? When
the legal channel is accessible and courts offer a stage?
2.

Cooperative Relationships.

Here entities in one complex join forces

with entities in another. At Montserrat cooperation with dissidents was risky but the
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Abbey took a relatively passive stance. Contrast this with the explicit cooperation of two
organizations, one of lawyers (e.g., the Law Society of Kenya), one of religious leaders
(e.g,. the National Council of Churches in Kenya), who jointly issued public statements
in a manifest expression of mutuality. Legal groups and religious groups may also join
together under a wider umbrella, as they did in the campaign for Kenya’s multi-party
elections in the early 1990s. Cooperation also manifests itself locally. A particular private
prosecutor for a church agency forms cooperative ties with public prosecutors and local
judges. A local church depends on the protections of a sympathetic local law firm.
3.

Parallel Activities

Segments of the legal and religious complexes often

act in sympathetic accord without explicit coordination. Each goes about its activities, not
unmindful of the other, but without strategic cooperation. During Moi’s efforts in the
later 1980s to crush dissent and silence civil society, heroic individual lawyers continued
to defend persecuted citizens (Press 2004), to speak out from courtrooms and to seek
international support while sympathetic clerics did likewise from their pulpits and
through letters to congregants. In contemporary China a small number of sometimes
prominent Christian lawyers defend clients, criticize the police, prosecutors and judges,
much of it perfectly consistent with critiques leveled by human rights and criminal
defense lawyers with no religious beliefs. The defense of Christians becomes a persistent
basis for strengthening the right to criminal representation, due process and habeas
corpus as well as the independence of courts from local party officials and the PoliticalLegal Bureau.
4.

Conflictual relationships

The most striking case in our collaboration

arises from Turkey (Arslan 2007). Arslan proposes that two super-constitutional
doctrines govern Kemal’s mission to modernize Turkey: secularism and Kemalist
nationalism. The secularist state has been vigilantly defended by the military, who have
periodically intervened to set politics rights, and the courts, and indeed most of the legal
complex. In recent decades the ruling elites have confronted what they perceive as two
threats to the governing principles of state. On the one hand there is the threat to national
unity and integrity most strongly embodied by the large Kurdish minority. On the other
hand there is enduring fear of a religious resurgence in the forms of fundamentalist or
political Islam. To both perceived threats the secular state, military and legal elites have
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conjoined to restrict political speech, limit political association, dissolve political parties
and turn a blind eye to breaches of legal liberalism, not excepting torture and extrajuridical killings. The legal complex has shown itself as anything but liberal in its
periodic support for military coups and defense of repressive laws upheld by the
Constitutional Court and Court of Cassation.
The balance of power is shifting, the range of political speech has expanded, and
the protections of basic legal freedoms strengthened. These changes reflect changing
forces inside Turkey, as devout Muslims have found ostensibly secular political parties to
reflect their interests, as upward mobility and economic growth has expanded a middle
class, as the number of private lawyers expand to represent commercial interests, and as
political Islam has publicly moderated its view of state transformation in ways that would
permit full participation of citizens who are observant Muslims, not least women wearing
headscarves. Forces outside Turkey, most notably the magnetic pull of the European
Union and the moral authority of the European Court of Human Rights, conspire to
reinforce these domestic shifts.
Mutual transformations appear to be occurring inside both the religious and legal
complexes. The religious complex appears to divide between those who can participate in
a liberal polity without subverting its secularist foundations and those skeptical of
religious restraint; the legal complex now begins to fracture with a growing private bar
less beholden to the traditionalist views of earlier generations and the prospect of lawyers
whose ears are more attuned to Strasbourg than their reactionary judiciary. This parallel
transformation opens up the prospect of a shift from long-standing tensions between the
legal and religious establishments to a limited alliance between some fragments of the
legal complex and fractions of political Islam.
Turkey is not the only case where the legal apparatus has become a creature of
executive power. In Kenya a deep fault-line lay between the judiciary and the practicing
bar after 1991. A series of legislative and executive actions by Moi, and clever
manipulation of judicial appointments and promotions, brought the judiciary into line
with executive will. The Law Society of Kenya therefore found itself with more political
support from its religious allies than with colleagues on the bench.
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The concept of the legal complex has proved theoretically productive because it is
highly contingent. It is issue-specific. It does not assume that lawyers will mobilize
similarly on all issues at one moment of time, nor that they will do so on the same issue
across time. This contingency impels the researcher to discern what it is about this issue
at this time that mobilizes fractions of the legal complex. By extending a similar logic to
the politics of religious groups it presses non-specialists in religion to abandon naïve
assumptions about the homogeneity of religious groups and stasis in religious
organizations. As in law, religious allies on one issue will periodically find themselves
foes on another, even, we expect, on the limited set of rights at the heart of our enterprise.
These considerations of dynamics within the legal and religious complexes
obviously raise questions about dynamics between them. By applying the same logic we
can expect (a) segments of one to be engaged with segments of another; (b) fault-lines to
cut across both complexes and unite, for example, co-religionists in law and religion
against competing co-religionists; (c) cooperation and conflict, indifference and parallel
activism; (d) contingencies that link parts of legal and religious complexes on some
issues but not others.

Alliances, Opportunity Structures and Civil Society
The processes available to advocates for core legal rights depend upon available
opportunity structures. It is a sine qua non of authoritarian rulers to remove vehicles for
contradictory speech and opposition. Proscribing voluntary associations or subjecting
them to state control largely serve this purpose. But it is exceptionally difficult for most
authoritarians to contain law in substantial part because authoritarian regimes find it
difficult to exist without it (Ginsburg and Moustafa Forthcoming). It is not surprising,
therefore, that when the Muslim Brotherhood is not enable to express its interests in its
own right, or through political parties, it turns to one structure that remains intact and
available to it, albeit by indirection, namely, the courts. We observe repeated occasions
when legal and religious complexes find themselves in league because religious interests
have few other channels through which their opposition to abuse of rights can be made
effectual. Courts like pulpits permit voice. Both allow symbolic expression. But courts in
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principle also bind the parties to decisions and provide auspices for action that
moderately repressive states find difficult to reject entirely.
Thus, part of the explanation of mobilization in terms of a religious or legal
complex turns on the political and social context—which facilities remain available for
mobilization. In authoritarian regimes we note deformities in both directions which
preclude the joining of forces by religious and legal groups. In contemporary China
religious groups are not permitted to organize outside state-controlled religious
organizations, such as the official Three Self Protestant church or the official Roman
Catholic Church. In fact, a blind eye is substantially turned by the security apparatus
upon the tens of millions of Christians and Buddhists who meet for underground worship
or in house churches. But if their worship is mostly ignored, any hint at collective action
brings swift repression.
If religion is contained so that collective action cannot be effected through law, so
too law can be ring-fenced so it is not accessible to religious groups. A striking case in
point can be found in Singapore’s Maintenance of Religious Harmony Act, 2001 (Rajah
2007). In 1987 a number of young professionals associated with the Catholic Church
were arrested on grounds they were part of a Communist conspiracy. In fact, most were
active in the social work services of church, including assistance of foreign workers to
secure their rights, helping workers bring grievances to the Ministry of Labour, providing
protections for maids, and fighting against the government’s plans to introduce a 12-hour
work shift. The Government’s 1989 White Paper insisted that the unspecified acts of the
detainees potentially threatened public order and religious harmony in Singapore, among
other things, by mixing religion and politics, and using religion as a cover for subversion.
In order to keep religious groups well away from politics, the Act gave the government
draconian powers to pre-empt the threat to religious harmony and state subversion, not
least through the surveillance of religious meetings and, most chillingly, by steadfastly
precluding any recourse to the courts. Despite the fact that the Act has never been used,
the arrests, parliamentary debates around its enactment, and subsequent public discussion
has worked to silence individuals and religious groups that might seek recourse to law
when public administration and public policy breach rights.
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The prospect of alliances between the legal and religious complexes also turns on
their differing relationships to the state and civil society. The legal complex has a special
relationship with the state, indeed, it is partially constitutive of it. The judiciary and
prosecutors are agencies of the state. Civil servants who act as government lawyers are
embedded in state bureaucracies. Even legal academics in many countries are state
employees, with various degrees of attenuation. Those lawyers who practice in the
market for legal services are private by one definition but they are usually licensed by the
state and they bear public responsibilities as officers of the court. Therein lies both their
weakness, since they may be coopted entirely to executive purpose, and their strength,
since the state relies upon lawyers to deliver justice. Voluntary lawyers’ groups are
themselves constitutive of civil society and lawyers in some countries disproportionately
lead and constitute non-government associations. Lawyers, too, we have maintained, may
act as spokesmen for publics, sometimes using the protected space of courts for political
speech. For all that, legally-trained occupations are a relatively small group with one foot
in civil society but without substantially permeating it.
Thus law always stands in a contradictory position, at once inside the state and yet
standing against it. It relies upon state institutions—the courts, prosecutors—to provide
justice, and state coercive agencies—the police—to execute justice. And yet it
concomitantly purports in liberal doctrine to check the state, to hold it accountable and
resist its incursions into civil society or the abrogation of rights.
Nonetheless, the homology between legal and religious complexes breaks down at
several points. The core ideas of the legal complex embrace all citizens as juridical equals
and worthy of the same protections; the central doctrines of religious faiths tend to
privilege their particular adherents against those of their faith competitors. Despite its
claims to universal reach, however, the fully professionalized legal complex cannot
match the penetration of civil society by clergy and lay members of religious bodies. And
since law is a monopoly of the state, its capacity to unify qualitatively exceeds that of
religion, where difference in modernizing societies frequently proliferates.
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Affinities and Antagonisms

The legal and religious complexes, theology and jurisprudence, the metaphysical claims
of religion and law exist in uneasy tension. Our studies in Europe, the Americas and
North East Asia put on the table three questions that implicate religion.

1.

Which Religious Beliefs have an Affinity with Political Liberalism?

This question quickly brings to mind the parallel though not identical question of the
affinity of religions for democracy. Unfortunately the cases we rehearse provide few
institutional clues let alone ideational grounds for explaining when religious groups
mobilize. In both 18 th century France and post WW II Spain the propensity towards
liberalism is expressed by one faction within the Catholic Church in counterpoint with
another and more powerful faction. Intra-Catholic differences occur in several Latin
American countries, not to mention the tension between adherents of liberation theology
and Rome. The Roman Catholic Church in Kenya appears no less active on behalf of
rights than the Presbyterian or Anglican churches. As yet we have few Islamic cases. The
religious basis for defense of rights in Egypt appears more practical and self-defensive
that it does from the impetus of theological precepts. The mobilization of political Islam
in Turkey via law arguably presses for greater fundamental political freedoms, defense of
basic liberties, a less repressed public square, and a shift in the instinctive orientation of
the highest courts to defend the state rather than its most vulnerable citizens. But not even
my closest collaborators are so sure this is a move towards political liberalism (Karpik
2007).
In no country with large populations of Christians have our collaborators
identified political mobilization by Protestant low churches, fundamentalists, Pentecostals
or independent churches. There are exceptions: some support by American
fundamentalists for retreat by the courts from protections of basic liberties after 9/11
(Abel 2007).
It follows that an adequate theory must identify not only when churches do and do
not mobilize but also the theological and ethical bases of that action. Our problem is more
precise than a generalized orientation of religions towards democracy. Political liberalism
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is not the same thing as democracy. In defense of basic legal freedoms it is far more
legally-oriented than a focus on universal suffrage. In defense of judicial independence, it
is far more concerned with the institutional structure of the state than the competitive
structure of political parties. In defense of civil society, it takes particular note of the
ability of bar associations and religious organizations to maintain their independence in
the face of executive efforts to stifle discourse and organization away from state
surveillance and control. What theological ethics sustain such an orientation? And where
are their theological intersections across world religions that might enable them to coexist in any society under the banner of political liberalism?

2.

With which Elements of Political Liberalism does the Religious Complex have

Particular Affinities?
It appears that a progressive religious complex has a stronger impact on some aspects of
political liberalism than others. On moderation of the state, by and large religious groups
emphasize less the independence of courts and more the strengthening of civil society
through robust religious institutions. This is not to say that religious groups are
indifferent to court independence. From the Kenyan churches to the Islamic-dominated
Egyptian Lawyers’ Syndicate, a judiciary that is not entirely beholden to the executive is
necessary to remedy or forestall the evils they identify. Indeed the call for law to deliver
justice can appropriately be delivered by churches against prosecutors reluctant to disturb
law enforcement agencies or high courts which refuse to uphold international human
rights by their undue deference to repressive rulers.
The most powerful influence of the religious complex, it may argued, comes
within civil society in both the senses we have defined it. Institutionally religious
organizations often elicit more loyalty from citizens, deliver better social services, and
have more effective infrastructures for political action than most other civil society
groups. In countries with a weak state and limited bureaucratic infrastructures, churches
and mosques often function as the de facto social security system. In religiously
observant populations the pulpit, too, when married with religious media services, gives
clergy a powerful stage to educate and mobilize publics. It is for these reasons that
attacks on religious groups for intruding into politics makes good sense to authoritarians.
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With respect to rights, those religious groups which do engage in progressive
politics appear to have more affinity with later generation rights—social, economic and
political—than basic legal freedoms. But this more a matter of emphasis than kind. In our
cases church leaders never speak to property rights; they are concerned with core political
rights to speech and association since those rights also permit religious speech; and while
the basic legal rights are at the heart of legal liberalism, those same rights also protect
religious believers when they are in the minority or persecuted.
We can therefore expect that where the religious complex mobilizes for political
liberalism it is most likely to support the legal complex in its capacity as a civil society
actor. But since persecuted or minority religions have a protective interest in freedom of
speech and association, and protections from arbitrary detention and punishment, they
may also support positive and negative first generation rights.

3.

When does Religion subvert Political Liberalism?

In one reading, liberal politics can be construed as the historical emancipation of politics
from religion (Karpik 2007). The differentiation of politics from religion makes the
political sphere autonomous from pronouncements that its foundations, its processes or
its structures are God-given. No longer does a church wield both temporal and spiritual
power. Religion retracts in order to provide an opening for a politics that cuts across
religions, neither privileging nor excluding religionists within certain bounds for
participation in public life. Sovereignty resides in the individual whose preferences are
aggregated through representation.
Our studies of political liberalism demonstrate that it is difficult to build and not
easy to maintain. Liberal polities are fragile because they rely on trust, on a willingness
of citizens and groups to restrain deeply held beliefs from overwhelming delicate
institutions, on the readiness of parties, actors and individuals not only to exercise but to
surrender power in order to secure fundamental rights. Liberal politics periodically are
assaulted by populists ready to sweep away controls, by elites unwilling to surrender
power, by doctrinaire groups convinced that their way forward must be adopted by all, by
fears that liberal protections will allow terrorism and antinomianism to thrive. Law too
often appears inertial, inaccessible, biased, a weapon of the strong to control the weak.
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When religion will not adhere to the principles of political liberalism, it becomes
an enemy of its lawyer-defenders. This will occur when religions demand that judges
conform to executive authority, that clerics are the final courts of appeal, that civil society
must yield to religious prescription, and that basic legal freedoms can exist only so long
as they conform to a particular religious doctrine—which is to say they cease to exist.
Since religious believers usually appeal to God as a higher authority than a constitution,
this danger persistently threatens political liberalism unless the sovereignty of God is
directed through a constitutionalism respectful of fundamental rights which, to many
believers, originate from God, not from man.
The immediacy of this problem can seen from the perspective of President
Mubarak, afraid that an unfettered rise of political Islam would sweep him away, and
from the perspectives of secular and religious Turks who do not yet trust that the entry of
deeply religious Muslims into high political office will not lead to the overthrow of a
secular state.

Looking Forward

Our research enterprise advances along two fronts. We turn to Africa, South Asia and
South East Asia. To “control” for colonial heritage and some historical conditions we
have selected countries that were former British colonies and obtained independence after
World War II. By removing some of the variation attributable to the regimes of other
empires we are better equipped to confront religious variation, including Islam (Pakistan,
Bangladesh, Nigeria, Malaysia), Hinduism (India), Buddhism (Sri Lanka) and
Christianity (India, Nigeria, Malawi, Kenya, Namibia, Zambia, Botswana). We grapple
with three issues. I offer some speculations and welcome your reactions.

1.

State

In our previous rounds we have studied countries in which a state has been long
established. It has a monopoly over coercion. Its administrative capacities reach to its
geographical borders. It delivers services, including justice, to most of its citizens. But
what of societies in which these attributes of statehood cannot be taken for granted?
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Where the machinery of statehood is un- or under-developed or under construction?
Where there is not a justice system that penetrates the entire country? For present
purposes, therefore, do the attributes of the state affect the play of religion vis-à-vis
political liberalism?
In general, poorly institutionalized states offer social space for religions to
substitute their own organizations for delivering education, health, social support and
identity formation. Observe the reliance of the Pakistani government on religious
madrassas rather than government schools for elementary education. Or the role of
Hamas as a social welfare provider in the absence of a satisfactorily functioning welfare
state in Palestine. Or Christian churches in Kenya at the time of independence. The
substitution of religious for state infrastructure has three potentially adverse
consequences for liberalizing tendencies of the legal complex. First, by reinforcing
religious loyalties and identities an administrative infrastructure may work against the
universalities of identity inherent in legal liberalism. Political liberalism requires a certain
concept of citizenship, an equality of subjects before the law whatever their ascriptive
statuses. A heavy emphasis on those statuses that differentiate religious believers from
each other might also undermine their statuses as citizens, which render them equal.
Second, if the state is under-developed, it is likely that the justice system will also be
truncated in its substantive reach, restricted in its geographical scope, and contested by
other legal orders. This renders the state-based legal system less able to protect basic
legal freedoms and more likely to face competitive concepts of justice, rights and
legality. Third, poorly institutionalized states will be less likely to stimulate a supply of
highly-trained and prestigious lawyers, judges and prosecutors. Fewer lawyers, up to a
point, provide fewer channels through which citizen grievances are redressed and
protections assured. Finally, powerful religious institutions that substitute for an absence
of a state infrastructure may resist the emergence of a robust state machinery.
What of state churches? Four permutations immediately spring to mind, each with
a different implication for political liberalism. 13 First, there are state churches where the
state dominates. It would follow that the religious complex will be assimilated to state
purpose and that is likely to be inimical to political liberalism. A state dominated state
13

Of course, the definition of “state church” itself is not unproblematic.
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church will also give a regime greater capacity to control civil society, in which case the
bar faces a higher probability of pressure on its autonomy. Second, there are state
churches, or more properly state religions, where the religion dominates the state. This
presents even more danger for political liberalism because state power is more likely to
be mobilized for religious purpose, often against religious non-conformists. Moreover a
state dominated by a religion will be less likely to permit the state to evolve structurally
in ways that moderate its concentration of power. This may be the case in a number of
Islamic countries. Third, there are state churches in Scandinavia and Britain, among
others, where both the church and state exercise mutual self-restraint and grant the other
effective autonomy. Such an atmosphere of tolerance permits political liberalism to
thrive. Fourth, state churches and state administrations can exist in a constantly
negotiated sharing of power and status. Neither dominates perpetually. Much of churchth

state history in Europe before the 19 century may be reprised through this lens of
incessant re-adjustments of equilibria of power.
The regional shift of our attention to Africa presses for consideration the
significance for religion and political liberalism of neo-patrimonial states and state-types
more generally. Weber (1978:231-2) designates the extreme form of patrimonialism as
“sultanism,” a form of state where administration and the military are the “purely
personal instruments of the master . . . where domination operates primarily on the basis
of discretion . . . .” (Linz and Stepan 1996) The “Big Man” regime of Africa bears the
marks of sultanism. Needless to say, regimes that express the arbitrary whims of the
ruler, and rely often on para-state groups to terrorize dissenters, are inimical to basic legal
freedoms, as Mugabe’s Zimbabwe seems presently to exemplify. But how does religion
play in Big Man regimes? And when and how do legal and religious complexes find
mutual support in pressing extreme patrimonial politics towards political liberalism?
Then again there is that other kind of pristine Big Man regime, notably Lee Kuan Yew’s
Singapore, where the founding father of the state sits atop a legally rational bureaucracy
that delivers superb commercial rule of law but fails to protect many basic legal freedoms
and barely functions as a democracy. This regime fears the political power of organized
religion as it does the politics of an outspoken bar.
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2.

Society

Our turn to Africa, South Asia and South East Asia raises acutely the significance of
religious composition in a society for the types of politics it will embrace. Let me
speculate about ways religious composition might make a difference. Compare four
scenarios.
In the first there is an overwhelming dominance of a single religion (e.g., Roman
Catholicism in many countries, Islam in Pakistan and Malaysia). The pervasiveness of
one religion potentially deprives civil society of some of its eclecticism and it reduces the
likely autonomy of the state from religion. A dominant religious majority that exercises
its political muscle will threaten religious minorities which in turn may press them
towards other forms of self-defense such as law. A liberal legal complex offers a
defensive stand for embattled religious minorities. Where religious dominance in society
also pervades the legal complex, it may domesticate it by subjugating legality to faith.
Unless of course the dominant religion does not insist on its primacy in politics and
society; or it advocates the universality of citizenship; or its dominance is non-dogmatic
or weak. This is precisely the configuration in many liberal political societies where
religious affiliation, observance and commitment are mostly nominal. Scandinavia, the
Netherlands, Canada, Australia and New Zealand are cases in point. The legal complex
thrives here because a major competitor to its ideology either is absent or, more likely,
there is a synergy between theology and jurisprudence. Since religious ascriptive barriers
are lower, the general extension of core rights to all citizens proceeds without resistance.
In the second scenario society is divided by deep religious rifts. The closing off of
social ties across religious chasms diminishes prospects of building bridges among
religious antagonists. This presents a severe challenge for the legal complex which is also
likely to be divided along religious lines, thereby stalemating the capacity of lawyers and
judges for collective action on issues that have religious resonance. That division nullifies
the potential transcendence of social difference by the ideology of legality. How this
plays out in India, between Hindus and Muslims, or in Nigeria, between Christians and
Muslims, deserves attention. It has already galvanized the bar, courts and civil society in
Malaysia where religion has become the central issue of constitutional conflict.
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A third scenario plays out in societies where there are a plethora of religious
groups none of which is dominant and where none has captured the state, or is
disproportionately represented in the state. In Africa, Kenya exemplifies diversity across
Christian denominations together with a substantial Islamic representation. Oddly
enough, Buddhists, Christians, Muslims, Taoists and popular religion in China might
represent another. In the former, the post-Big Man state permits religion to thrive
although its potency ebbs and flows, depending on the threats to civil society and legality
at any given moment. In the latter, a post-Communist regime, or more aptly, a nominal
Communist regime, simultaneously acknowledges benefits of religion (e.g., Christians in
the fight against corruption) while remaining deeply afraid of its revolutionary potential.
In both circumstances the legal and religious complexes may find mutual support. In
China the rule of law is seen by many lawyers as a potential unifying ideology to replace
a discredited Marxism (Halliday and Liu 2007).
A fourth scenario occurs where one religion dominates but permits religious
pluralism to flourish. India approaches this ideal type. Hinduism predominates, but apart
from its fundamentalist expressions, it largely tolerates populations of Muslims, Jains,
Sikhs and others. This is not to ignore occasional outbursts of religious violence or to
dismiss the threats if a fairly relaxed Hinduism hardens further. It is worthy of note that
the judiciary remains the most legitimate of all government institutions in India despite
manifold inadequacies of its justice system.
None of these types is static. We have observed in Latin America the dilution of a
dominant religion closely associated with the state through a weakening of some religious
commitment, increased competition from Protestant groups, and a growing strength of an
autonomous political sphere (Levine 2006). The legal complex can thrive in these
circumstances. By contrast, majority religions can become militant and jealous of their
particular perquisites or threats to their primacy. Fundamentalist and political Hinduism
in India, militant Buddhism in Sri Lanka, and some Islamic movements become
dismissive of legal protections of religious minorities, religious speech and basic legal
rights.
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3.

Mobilization

We have seen in Europe, Latin America and North East Asia that the legal complex can
mobilize not at all, in part, or as a whole. Two problems require close attention. First, in
repressive regimes the first steps of protest are often taken by a very small number of
individual lawyers or judges who as spokesmen speak out on behalf of repressed
individuals, groups and the public (Press 2004). Second, individual lawyers and judges
can seek to position themselves as spokesmen of behalf of justice or the rule of law,
usually in the absence of official support. Later that can be transposed into official
pronouncements by collective bodies. Both point to generic problems of collective action.
When religion enters the equation the problems of collective action potentially intensify.
Since I have already canvassed several aspects of religion and collective action by
the legal complex, I make some brief observations. The extent to which bar associations
and judiciaries are compositionally reflective of the distribution of religious populations
in society makes a difference. Bar leaders subvert their own case to the universality of
law for a citizenry if their very membership proves itself exclusionary by design or in
effect. Relatedly, and repeatedly, we have argued that when religion reproduces its
conflicts in microcosm within the bar it undermines the bar’s legitimacy. Both these
circumstances turn on a fundamental attribute of liberal legalism. It makes claims to be a
transcendent ideology, a system of values than surmounts all social barriers and embraces
all pockets of the population. If the very organization that espouses the universality of
basic legal freedoms cannot reproduce them internally, it erodes the collective impact of
the legal complex.14 Bar associations are small laboratories for political liberalism as
much as voluntary associations generally are said to be nurseries for democracy.
Put another way, the religious cooptation of a bar in a religiously contested
political society effectively robs the bar and the judiciary of its claim to legal neutrality.
That in turn reduces its claim to a singular authority of expertise in jurisprudence, justice
and law. Hence one way to weaken the agency of the legal complex on behalf of political
liberalism is to characterize it more by its religious dispositions than its legal ideology.

14

It will be observed that there is an irony here. A more homogenous bar may be easier to mobilize.
In a country with a heterogeneous population, however, its bias undermines the claims of legality.
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